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dividend only if received from sources 
within the United States, the amount 
specified in the consent of the share-
holder shall be treated as a dividend 
from sources within the United States 
in the same manner as if the dividend 
has been paid in money to the share-
holder on the last day of the corpora-
tion’s taxable year. See paragraph (b) 
of this section relating to the making 
and filing of consents, and section 
565(e) and § 1.565–5, with respect to the 
payment requirement in the case of 
nonresident aliens and foreign corpora-
tions. 

(2) To the extent that the Commis-
sioner determines that the corporation 
making a consent dividend is not a cor-
poration described in paragraph (a) of 
this section, the amount specified in 
the consent is not a consent dividend 
and the amount specified in the con-
sent will not be included in the gross 
income of the shareholder. In addition, 
where a corporation is described in 
paragraph (a)(1) but not paragraph 
(a)(2) of this section, to the extent that 
the Commissioner determines that the 
amount specified in a consent is larger 
than the amount of earnings subject to 
the accumulated earnings tax imposed 
by part I of subchapter G, such excess 
is not a consent dividend under para-
graph (a) of this section and will not be 
included in the gross income of the 
shareholder. 

(3) Except as provided in section 
565(b), § 1.565–2 and paragraph (c)(2) of 
this section, once a shareholder’s con-
sent is filed, the full amount specified 
in such consent must be included in the 
shareholder’s gross income as a taxable 
dividend, and the ground upon which a 
deduction for consent dividends is de-
nied the corporation does not affect the 
taxability of a shareholder whose con-
sent has been filed for the amount 
specified in the consent. For example, 
although described in part I, II, or III 
of subchapter G, or part I or II of sub-
chapter M, chapter 1 of the Code, the 
corporation’s taxable income (as ad-
justed under section 535(b), 545(b), 
556(b), 852(b)(2), or 857(b)(2), as appro-
priate) may be less than the total of 
the consent dividends. 

(4) A shareholder who is a non-
resident alien or a foreign corporation 
is taxable on the full amount of the 

consent dividend that otherwise quali-
fies under this section even though 
that payment has not been made as re-
quired by section 565(e) and § 1.565–5. 

(5) Income of a foreign corporation is 
not subject to the tax on accumulated 
earnings under part I of subchapter G, 
chapter 1 of the Code except to the ex-
tent of U.S. source income, adjusted as 
permitted under section 535. See sec-
tion 535 (b) and (d) and § 1.535–1(b). 
Therefore, foreign source earnings 
(other than those distributions subject 
to resourcing under section 535(d)) of a 
foreign corporation that is not de-
scribed in paragraph (a)(2) of this sec-
tion cannot qualify for consent divi-
dend treatment. Accordingly, a consent 
dividend made by a foreign corporation 
described in paragraph (a)(1) of this 
section shall not be effective with re-
spect to all of the corporation’s earn-
ings, but shall relate solely to earnings 
which would have been, in the absence 
of the consent dividend, subject to the 
accumulated earnings tax. 

[T.D. 8244, 54 FR 10538, Mar. 14, 1989]

§ 1.565–2 Limitations. 
(a) General rule. Amounts specified in 

consents filed by shareholders or other 
beneficial owners of a corporation de-
scribed in § 1.565–1(a) are not treated as 
consent dividends to the extent that— 

(1) They would constitute a pref-
erential dividend or 

(2) They would not constitute a divi-
dend (as defined in section 316), 
if distributed in money to shareholders 
on the last day of the taxable year of 
the corporation. If any portion of any 
amount specified in a consent filed by 
a shareholder of a corporation de-
scribed in the preceding sentence is not 
treated as a consent dividend under 
section 565(b) and this section, it is dis-
regarded for all tax purposes. For ex-
ample, it is not taxable to the con-
senting shareholder, and paragraph (c) 
of § 1.565–1 is not applicable to this por-
tion of the amount specified in the con-
sent. 

(b) Preferential Distribution. (1) A pref-
erential distribution is an actual dis-
tribution, or a consent distribution, or 
a combination of the two, which in-
volves a preference to one or more 
shares of stock as compared with other 
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shares of the same class or to one class 
of stock as compared with any other 
class of stock. See section 562(c) and 
§ 1.562–2. 

(2) The application of section 565 (b) 
(1) and § 1.565–2 (b) may be illustrated 
by the following examples:

Example 1. The X Corporation, a personal 
holding company, which makes its income 
tax returns on the calendar year basis, has 
200 shares of stock outstanding, owned by A 
and B in equal amounts. On December 15, 
1987, the corporation distributes $600 to B 
and $100 to A. As a part of the same distribu-
tion, A executes a consent to include $500 in 
his gross income as a taxable dividend al-
though such amount is not distributed to 
him. The X Corporation, assuming the other 
requirements of section 565 have been com-
plied with, is entitled to a consent dividends 
deduction of $500. Although the consent divi-
dend is deemed to have been paid on Decem-
ber 31, 1987, the last day of the taxable year 
of the corporation, the total amount of all 
distributions constitutes a single nonpref-
erential distribution of $1200.

Example 2. The Y corporation, a personal 
holding company, which makes its income 
tax returns on the calendar year basis, has 
one class of consent stock outstanding, 
owned in equal amounts by A, B, and C. If A 
and B each receive a distribution in cash of 
$5,000 and C consents to include $3,000 in 
gross income as a taxable dividend, the com-
bined actual and consent distribution of 
$13,000 is preferential. See section 562 (c) and 
§ 1.562–2 (a). Similarly, if no one receives a 
distribution in cash, but A and B each con-
sents to include $5,000 as a taxable dividend 
in gross income and C agrees to include only 
$3,000, the entire consent distribution is pref-
erential.

Example 3. The Z Corporation, which makes 
its income tax returns on the calendar year 
basis and is subject, for the taxable year in 
question, to the accumulated earnings tax, 
has only two classes of stock outstanding, 
each class being consent stock and con-
sisting of 500 shares. Class A, with a par 
value of $40 per share, is entitled to two-
thirds of any distribution of earnings and 
profits. Class B, with a par value of $20 per 
share, is entitled to one-third of any dis-
tribution of earnings and profits. On Decem-
ber 15, 1987, there is distributed on the class 
B stock $2 per share, or $1,000, and share-
holders of the class A stock consent to in-
clude in gross income amounts equal to $2 
per share, or $1,000. The entire distribution 
of $2,000 is preferential, inasmuch as the 
class B stock has received more than its pro 
rata share of the combined amounts of the 
actual distributions and the consent dis-
tributions.

(c) Section 316 Limitation. (1) An addi-
tional limitation under section 565 (b) 
is that the amounts specified in con-
sents which may be treated as consent 
dividends cannot exceed the amounts 
which would constitute a dividend (as 
defined in section 316) if the corpora-
tion had distributed the total specified 
amounts in money to shareholders on 
the last day of the taxable year of the 
corporation. If only a portion of such 
total would constitute a dividend, then 
only a corresponding portion of each 
specified amount is treated as a con-
sent dividend. 

(2) The application of section 565 (b) 
(2) and § 1.565–2 (c) may be illustrated 
by the following example:

Example. The X Corporation, a corporation 
described in § 1.565–(a) (1) or (2), which makes 
its income tax returns on the calendar year 
basis, has only one class of stock out-
standing, owned in equal amounts by A and 
B. It makes no distributions during the tax-
able year 1987. Its earnings and profits for 
the calendar year 1987 amount to $8,000, 
there being at the beginning of such year no 
accumulated earnings or profits. A and B 
execute proper consents to include $5,000 
each in their gross income as a dividend re-
ceived by them on December 31, 1987. The 
sum of the amounts specified in the consents 
executed by A and B is $10,000, but if $10,000 
had actually been distributed by the X cor-
poration on December 31, 1987, only $8,000 
would have constituted a dividend under sec-
tion 316 (a). The amount which could be con-
sidered as consent dividends in computing 
the dividends paid deduction for purposes of 
the accumulated earnings tax is limited to 
$8,000, or $4,000 of the $5,000 specified in each 
consent. The remaining $1,000 in each con-
sent is disregarded for all tax purposes. (In 
the case of a personal holding company, see 
also the example in § 1.565–3(b).)

[T.D. 8244, 54 FR 10539, Mar. 14, 1989]

§ 1.565–3 Effect of consent. 
(a) General Rule. The amount of the 

consent dividend that is described in 
paragraph (a) of § 1.565–1 shall be con-
sidered, for all purposes of the Code, as 
if it were distributed in money by the 
corporation to the shareholder on the 
last day of the taxable year of the cor-
poration, received by the shareholder 
on such day, and immediately contrib-
uted by the shareholder as paid-in cap-
ital to thecorporation on such day. 
Thus, the amount of the consent divi-
dend will be treated by the shareholder 
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